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Annotation: Development of a legal framework for cryptocurrencies in
Kazakhstan is described in this article: from the very first steps in 2018 when
financial intermediaries were just warned by the National Bank from use of
Bitcoins and alike in their transactions to a legislative prohibition of their
circulation established into 2020, with the later cancellation of the prohibition and
strengthening regulation of crypto mining in 2023. Authors show that neither
existence nor absence of a legislative restriction of cryptocurrencies’ circulation
can help the State to control respective turnover. Respectively, no an efficient
solution can be said existing to, both, support a public order and protect individual
property rights to cryptocurrencies.

Kazakhstan’s legislative system does not operate the notion of
cryptocurrency as a legal term. However, the legal framework exists
for certain objects which in essence fall under the common
understanding of cryptocurrencies.

Respective legal regime for such objects (i.e. cryptocurrencies) in
Kazakhstan was introduced recently, not earlier than since 2018.
Three stages of its development until now can be identified.

The first stage represented efforts, first operational and later
regulatory, of the National Bank of the Republic of Kazakhstan (the
“NB RK”). Thus, in February 2018 the NB RK circulated a letter
among local financial organisations insisting to abstain from any
transactions with cryptocurrencies.! The position of the NB RK rests
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Boportunos A. Hartoank PK yBetoMur 6aHKH: oliepanyyl ¢ KpUITOBATIIOTAMH
3anpetiensl (4. Vorotilov, The National Bank of the RK Notified Banks:
cryptocurrencies operations are prohibited) [15.02.2018],



on the fact that Tenge as the national currency of Kazakhstan is the
only legal tender in the country.? Further, in 2018 the NB RK
prohibited banks and banks’ employees to engage into any
transactions with cryptocurrencies, restricted payments for shares to
be made by cryptocurrencies and prohibited dealers and brokers
from dealing with financial instruments which value is defined as
cryptocurrencies.

The second stage was associated with the legislative introduction of
the notion of digital assets as a legal term and prohibition of
circulation of cryptocurrencies in Kazakhstan. However, the legal
framework for cryptocurrencies remains controversial and requires
significant improvements.

As a third, current, stage we can identify as a one which have started
earlier in 2022 with an attempt to clarify the legal framework for
digital assets in Kazakhstan. As of the end of November 2022 such
efforts have not been completed yet. However, on 29 November
2022 a press release was made with the information that the
Parliament of Kazakhstan has passed a package of laws aimed at
regulating digital mining and “creating a cryptocurrency ecosystem
in Kazakhstan”.®> Such legislative amendments require signing
respective laws by the President of Kazakhstan before the laws shall
be published and come into effect. Therefore, we cannot know final
wording of the laws, but refer to the information given in the Press
Release.

https://forbes.kz/finances/finance/natsbank rk uvedomil banki operatsii_s
kriptovalyutami_zapreschenyi/ .

HanwonanpHblii Bank — EAMHCTBEHHBIM 3aKOHHBIM IIIATEXKHBIM CPEICTBOM
Ha Tepputopun PecniyOimku Kasaxcran siBnsiercs TeHre. MHpopManonHoe
coodmenue (The National Bank: The only legal tender on the territory of the
Republic of Kazakhstan is Tenge. The Information Statement), [14.02.2018],
https://nationalbank.kz/ru/news/informacionnye-
soobshcheniya/rubrics/3947page=28 .

MawmpipxanoBa M. [lapiaMeHT NPUHSLT TONPABKH MO PETYJIMPOBAHHIO
Mmaiinunra B Kazaxcrane (M. Mamyrkhanova. The Parliament adopted
amendments on regulating mining in Kazakhstan), [29.12.2022],
https://www.zakon.kz/6380161-parlament-prinyal-popravki-po-
regulirovaniyu-mayninga-v-kazakhstane.html .



1. Definition — Legal Qualification

Neither regulations of the NB RK nor a legislative act of the
Republic of Kazakhstan (the “RK”) use and define a term
“cryptocurrency”. Though, this term is widely used in daily life and
informal communications.

In relation to cryptocurrencies the NB RK regulations operate two
notions of similar meaning. The first one is the legal term “digital
(virtual) units” [zsifrovaya (virtual’naya) yedinitsa].* The second
notion we can name, for the purpose of economy of words, as “value
units”.’> Both of the notions are similarly defined as “a digital record
created and recorded in a decentralized information system with
application of cryptography methods and (or) computer
calculations”, but the second one is additionally qualified as not
being “financial instruments” or “financial assets” (as those terms
are defined by the RK Civil Code) and not representing someone’s
right to claim.

At the same time, the RK Civil Code (Article 115 (2)) and the Law
on Informatisation (Article 33-1) use the term “digital assets”. The
Law on Informatisation classifies them into two categories: “secured
digital assets” and “unsecured digital assets”.® Secured digital assets
represent a digital legal form (certification method) of certain type
of property rights with respect to goods and services. Their legal
regime can be compared with the one of certified securities which
are simultaneously considered as a type of certain property and a
qualified form of certification of respective property rights.

4 The Rules of the State Registration of Non-State Bonds Issuance ... approved

by the Resolution of the Management Board of the National Bank of the

Republic of Kazakhstan dated 29.10.2018 No. 248, Paragraph 17,

https://adilet.zan.kz/rus/docs/V1800017884 .

The Rules to Conduct Activity on Management of Investment Portfolio

approved by the Resolution of the Management Board of the National Bank

of the Republic of Kazakhstan dated 03.02.2014 No. 10, Paragraph 33-1,

https://adilet.zan.kz/rus/docs/V 1400009248 .

¢  The Law of the Republic of Kazakhstan on Informatisation dated 24.11.2015
No. 418-V (as amended), Article 33-1(2),
https://online.zakon.kz/Document/?doc_id=33885902 (its English version,
not updated, at: https://adilet.zan.kz/eng/docs/Z1500000418)).



Respectively, cryptocurrencies, like Bitcoin, cannot be recognized
as secured digital assets under Kazakh law.

Unsecured digital assets are defined as “digital tokens received as a
reward for participation in maintaining consensus in a blockchain in
accordance with a procedure established in the legislation of the
Republic of Kazakhstan” (Article 33-1 (2) of the Law on
Informatisation).

Obviously, the aforementioned NB RK regulations and the Law on
Informatisation define both terms, the digital (virtual) units or value
units, on the one hand, and unsecured digital assets, on the other
hand, with different words but similar in essence. Both definitions
cover cryptocurrencies, because they generally correspond to a
global understanding of cryptocurrencies as tokens which are
rewarded to a person for participation in consensus algorithms.’
Therefore, under Kazakh law cryptocurrencies, like Bitcoin, are
subject to legal regime of unsecured digital assets, and not of secured
digital assets.

No cryptocurrency has been legislatively recognized as legal tender
in Kazakhstan.

2. Regulatory Framework

The Law on Informatisation clearly prohibits issuance and
circulation of unsecured digital assets within the RK territory. Thus,
such rule expressly prohibits the circulation of cryptocurrencies in
Kazakhstan’s legal system. This prohibition also means that
derivatives referencing cryptocurrencies are also prohibited in
Kazakhstan.

7 Coinbase, What is “proof of work” or “proof of stake”?,

https://www.coinbase.com/ru/learn/crypto-basics/what-is-proof-of-work-or-
proof-of-stake ; R. Houben and A. Snyers, Cryptocurrencies and Blockchain.
Legal context and implications for financial crime, money laundering and tax
evasion [July 2018], p.19,

https://www.europarl.europa.eu/cmsdata/150761/T AX3%20Study%200n%2
Ocryptocurrencies%20and%20blockchain.pdf .



Such prohibition is of a common nature and applies for any person
whether it is a resident or non-resident of the RK, individual or legal
entity and etc.

It is obvious that the RK, as many other States, finds unsecured
cryptocurrencies such as Bitcoin, all of the alternative coins (ETH,
LTC, BCH and etc.) as well as stable coins (USDT, BUSD, USDC
and etc.) as a high-risk and unwelcomed investment opportunities
and instruments which may threat and harm the financial well-being
of the RK citizens.

However, the Law on Informatisation provides for certain
exceptions from this prohibition that can be established by
legislative acts. But there no such exceptions exist at this moment.
We assume, however, that certain reservations are made for a
business within the Astana International Financial Centre (the
“AIFC”).8

The IAFC is an independent entity within the territory of the RK
which is excluded from the RK’s civil, financial and judicial legal
regulation and self-governed “based on principles of laws of
England and Wales”.” But one has to know that due to its such
specific status the AIFC cannot be considered as the RK jurisdiction,
though it is located in the territory of Kazakhstan.!”

Since the legislative prohibitions for issuance and circulation of
cryptocurrencies has been set out, no system and/or infrastructure for
issuance and circulation for cryptocurrencies can exist in the RK.

Beknazapos A. O peryianpoBaHuH IU(POBEIX aKTHBOB B PecrryOnmke
Kazaxctan u MOLIA (4. Beknazarov, On regulation of the digital assets in
the Republic of Kazakhstan and the AIFC), [29.07.2021],
https://online.zakon.kz/Document/?doc_id=36513764 .

® The Constitutional Law of the Republic of Kazakhstan “On Astana
International Financial Centre” dated 07.12.2015 No. 438-V (as amended),
https://online.zakon.kz/Document/?doc_id=39635390 .

KaparycoB @. O nonbITKe CO31aTh IPABOBYIO OCHOBY IS
(bYHKUMOHHPOBAHUS IBYX IOPUCIMKIMI Ha TeppuTopun PecryOnuku
Kazaxcrau (F. Karagussov, On the attempt to create a legal basis for
Sfunctioning of two jurisdictions in the territory of the Republic of
Kazakhstan), [30.11.2015],
https://online.zakon.kz/Document/?doc_id=39979088 .



Accordingly, no actual or potential legal relationships between
different participants to a blockchain on which cryptocurrencies are
transferred and recorded can also exist. Although, controversial
exception can be seen in relation to legalization of mining in
Kazakhstan (see below).

At the same time, we shall note that in the digital era any prohibition
of issuance and circulation of anything having digital form is
extremely ineffective without creation of relevant prevention
mechanisms. As we know, there are plenty of digital methods exist
which allow both issuance and circulation of cryptocurrencies
regardless such legislative prohibitions. All existing online services,
such as launchpads (BSCPad, BullPerks, TrustSwap and etc.),
cryptocurrency exchanges (Binance, Coinbase, Kraken and etc.),
digital currency exchangers (BitMEX, EXX, OKEx and etc.),
cryptocurrency wallets (MetaMask, BitGO, XAPO and etc.), in
general can combine all of the methods.

We also know that, by this time, the only effective mechanism
ensuring such prohibitions has been created by China where they are
able to effectively block access to any use of mentioned methods
through internet. But they also established and enforced legislative
prohibitions for industrial mining of cryptocurrencies.

Different for the RK: (i) mining of cryptocurrencies has been
legalized in Kazakhstan and (ii) established prohibition of issuance
and circulation of unsecured assets (cryptocurrencies) has not been
backed by any enforcement mechanism. In addition, such
prohibition is not supported by any relevant provision of criminal
law or administrative violations law.

Besides, it looks controversial where cryptocurrencies’ mining is
allowed but the entire infrastructure for their issuance and circulation
cannot legally exist due to the aforesaid legislative prohibition of
issuance and circulation of unsecured digital assets within the RK
territory (and all of the abovementioned online services should be
illegal in Kazakhstan).

Another controversy (though not in law, but in practice) can be found
in the fact that there were no attempts undertook to block in the RK



any use of such digital methods as mentioned above. Even Binance
cryptocurrency exchange which caused legal problems in many
jurisdictions throughout 2021 has been always accessible in
Kazakhstan.!! Moreover, for unclear reasons Binance is now present
in the AIFC,!? and the NB RK considers to integrate the RK’s CBDC
(digital Tenge) on Binance’s blockchain network BNB Chain.!3

Specific anti-money laundering and counter-terrorism financing (the
“AML/CFT”) provisions applicable to operations with digital assets
were introduced into the legislation of the RK. Since January 2022
those entities issuing digital assets, organizing trades with digital
assets and exchanging digital assets into money, other values and
property are recognised as subject of financial monitoring under the
law.!"* As such they are obliged to conduct know-your-client
procedures (KYC) on their clients and report on respective
suspicious operations. Currently respective provisions relate to
operations with only secured digital assets because issuance and
circulation of unsecured digital assets (cryptocurrencies) are
prohibited in the RK.

3. Supervision

There no state or public supervision for cryptocurrencies is in place
in the RK.

T. Geron, Protocol: Here's everything going wrong at Binance, the world's
biggest crypto exchange. [22.09.2021],
https://www.protocol.com/fintech/binance-regulation-crypto .

AIFC: Binance obtains In-Principle Approval from AFSA to operate a

Digital Asset Trading Facility and Provide Custody in the Astana

International Financial Centre [15.08.2022], https://aifc.kz/press-

relizy/binance-obtains-in-principal-approval-from-afsa-to-operate-a-digital-

asset-trading-facility-and-provide-custody-in-the-astana-international -
financial-centre/

13 S. Handagama, Kazakhstan to Test National Digital Currency on BNB Chain,
Binance CEO Zhao Says [27.10.2022],
https://www.coindesk.com/policy/2022/10/27/kazakhstan-to-test-national-
digital-currency-on-bnb-chain-binance-ceo-zhao-says/

4 The Law of the Republic of Kazakhstan “On Anti-money Laundering and

Combating Financing of Terrorism” dated 28.08.2009 No. 191-1V (as

amended), Article 3 Paragraph 1 Section 20,

https://adilet.zan.kz/rus/docs/Z090000191 .



However, the Law on Informatisation identifies a category of those
who must give specific notice to the relevant governmental authority
about their activities involving cryptocurrencies. Particularly, before
2022 only miners were obliged to submit such notices (Article 33-1
(9)). But in 2022 issuers of digital assets, organizers of trading with
digital assets or providers of services on exchange of digital assets
into money, other values and property were also recognized as such
notifying persons (Article 33-1 (10)), as well as providers of mining
equipment were also set to be the notifying persons but within the
same category as miners.'> Now all of them must submit required
notices regarding beginning and termination of their activity.

Nevertheless, until now there are no supervisory measures / actions
are regulated by law and were taken against any of those entities. As
the only exception numerous raids can be mentioned which were
undertaken by law-enforcement agencies and prosecutors in 2022 to
reveal those miners who failed to notify relevant authority about start
of their activity and which raids resulted in seizure of mining
equipment.

In the Law on Informatisation digital mining is defined as a process
of conveying of calculating operations with use of computers, power
supplies according to established algorithms of encryption and data
processing ensuring validation of data blocks integrality in the
informatisation objects by methods of blockchain (Article 1 (55-3)).

In turn, providing of mining equipment means provision of complex
computing infrastructure for performing of computational
operations and data processing.!®

The aforementioned regime of communication provides for specific
notice of miners and providers of mining equipment to be given to
the authorized state agency which is the RK Ministry of Digital

The Rules of Informing regarding Activity on Digital Mining approved by
the Order of the Minister of Digital Development, Innovations and Aerospace
Industry of the Republic of Kazakhstan dated 13.10.2020 No. 384/HK,
Paragraph 1 (4), https://adilet.zan.kz/rus/docs/V2000021445

16 Ibid.



Development, Innovations and Aerospace Industry (the “Ministry”).
We understand that this regime was meant to ensure monitoring
function of the State, but we cannot consider it as a true monitoring

Particularly it is established that digital miners and providers of
mining equipment shall inform the Ministry regarding their activity
on digital mining in accordance with procedures set forth by the
Ministry.!” The procedure requires that relevant person shall send a
notice regarding its digital mining or mining equipment provision
activity to the Ministry. The notice must be submitted before a
commencement date of the respective activity. It should include,
inter alia, proposed location of the mining data center, volume of
electric power to be consumed, name’s indication and quantity of the
mining equipment to be used.

Acting digital miners who already operate data centers and providers
of mining equipment shall submit quarterly reports which shall
include, among other, volume of consumed electrical power,
planned investments, quantity of work places for personnel.

Digital miners and providers of mining equipment who consider
termination of their activity shall also inform the Ministry regarding
shutting down their operations in the RK.

Such existing regulation of digital mining gives rise to, at least, the
following two problems.

First of the problems relates to existence of two major consensus
algorithms in the crypto industry which are Proof-of-Work (the
“PoW”) and Proof-of-Stake (the “PoS”) algorithms. As it is well
known, methods of obtaining of new cryptocurrency units (coins)
depend on the consensus algorithms applicable to a certain
blockchain project. These two (or any other) methods shall be
considered as separate ones and cannot be mixed up by legislation
as a single method.

Particularly, the PoW consensus process relates to “mining” itself
and is performed by complex mathematical calculations using

17" Ibid, Chapter 2.



computers, other expensive equipment and significant consumption
of electricity which involves validation of transactions in the
blockchain. Use of the PoW consensus allows to obtain a relevant
reward in form of new digital coins/tokens.

In turn, the PoS consensus known as “staking” needs no significant
power consumption because it requires blockchain users to pledge
certain amount of a cryptocurrency to a special wallet. Such pledge
grants them a right in validation of transactions in blockchain and
the right to obtain a relevant reward in form of new digital coins /
tokens.

The definition of “digital mining” existing in the RK legislation is
unclear because it can be interpreted as covering both mining and
staking. It appears that the RK legislator introduced regulation of
digital mining in pursuit to control significant power consumption.
In that case, staking should be expressly excluded from the definition
of “digital mining” to prevent any misuse of the established rules
regarding the notifications of digital mining as described above.

Second problem exists in connection with the fact that digital mining
is legalized but circulation of cryptocurrencies is prohibited in the
RK. Only secured digital assets can be issued and circulated in the
RK, but such cannot be mined as a matter of their nature. Only
unsecured digital assets such as Bitcoin, Ether, Litecoin, Bitcoin
Cash and similar coins can be subject to mining.

Circulation of any assets / property is regulated by law based on
general provisions of the Civil Code according to which civil rights’
objects may be freely disposed or transferred to any person in order
of the universal succession (e.g. in case of inheritance or
reorganization of a company), or titles and property can be
transferred in any other way provided that such objects are not
excluded from the circulation or not limited in circulation (Article
116 (1)).

Digital mining may not be attributed to circulation of digital assets.
It can be considered only as a ground of emerging of civil rights to
certain types of objects / assets. Particularly cryptocurrency and
rights to cryptocurrency shall be a result of digital mining. Any

10



transfer of cryptocurrency by those who possess it in result of such
digital mining should cause its ability for circulation which is
prohibited under current legal regime. Therefore, mining becomes
senseless because it is limited only to holding the unsecured digital
assets being mined.

Different from establishing specific notification regime which is
mandatory for digital miners and providers of mining equipment, the
Law on Informatisation (Article 33-1 (10)) has obliged issuers of
digital assets, organizers of trading with digital assets or providers
of services on exchange of digital assets on money, values and other
property to notify the respective governmental authority about
beginning or termination of their activities in accordance with the
rules existing in the Law on Permits and Notices.'®

4. Private Law Issues

Prohibition of the unsecured assets’ circulation entails that
cryptocurrency cannot be contractually acquired, sold, gifted,
otherwise transferred, be subject to attachment, be pledged or lent,
as well as a trust or managements with respect to cryptocurrencies
cannot be created. In addition, insolvency proceedings and
actionable tort regarding loss of cryptocurrencies cannot be
established and apply. Besides, because of the legislative prohibition
of cryptocurrencies’ circulation, it is unclear whether Kazakh courts
would recognise unsecured digital assets to be a property possible
for inheritance.

One should note that the Law on Informatisation provides that a
digital miner becomes an owner of the digital assets produced in the
course of digital mining (Article 33-1 (8)). This provision is very
controversial because: (i) mining can be applied only in respect to
cryptocurrencies (i.e. unsecured digital assets) which (ii) cannot be
objects of property rights including, among others, ownership rights.
In connection with that the ownership right to cryptocurrencies

18 The Law of the Republic of Kazakhstan “On Permits and Notices” dated 16
May 2014 No. 202-V (as amended),
https://adilet.zan.kz/rus/docs/Z 1400000202 .
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obtained in result of mining cannot be implemented in accordance
with the law.

This means that the established constitutional guarantee of the
ownership right (Article 6 and 26 of the RK Constitution detailed in
Article 188 (1) of the Civil Code does not work with respect to
cryptocurrency owned in the result of mining. And such
inconsistency with the RK Constitution can serve as a ground to
challenging the constitutionality and applicability (at least in this
part of the regulation) of the Law on Informatisation.

5. Tax Measures

Since 1 January 2022 the RK Tax Code provides for taxation of
digital mining activity (Articles 606-1 — 606-5). Special tax shall be
paid by miners. An amount of the tax to be paid should be calculated
based on a volume of the electrical power consumed for digital
mining, i.e. 1 (one) Kazakhstan’s Tenge for a kilowatt-hour of
electrical power used.

According to amendments made to the RK Tax Code in 2022, since
1 January 2023 the taxation of digital mining will be changed the
way that respective tax rates shall differ depending on an electricity
power consumed (amended version of Article 606-3). Namely, the
starting tax rate will be equal to 25 (twenty five) Kazakhstan’s Tenge
for up to 1 (one) kilowatt-hour consumed and a gradually decreased
rate down to 1 (one) Kazakhstan’s Tenge shall apply for more than
24 kilowatt-hour consumed. The tax rates decreasing step shall be
equal to 1 (one) Kazakhstan’s Tenge for consumption of 1 (one)
additional kilowatt-hour.

However, the tax regime shall be different in the case when miners
consume their own-generated electric power. Particularly, the
following special tax rates shall apply instead of abovementioned
rates: (i) 10 (ten) Kazakhstan’s Tenge for 1 (one) kilowatt-hour
consumed shall be paid by miners using their own electric power and
(i1) 1 (one) Kazakhstan’s Tenge for 1 (one) kilowatt-hour consumed
to be paid by miners using their own renewable energy produced in
Kazakhstan. However, such special rates shall not apply in absence
of electricity metering devices and the maximum tax rate of 25

12



(twenty five) Kazakhstan’s Tenge per 1 (one) kilowatt-hour shall
apply.

It worth mentioning that since migration of miners from China after
the prohibition of industrial mining by Chinese authorities
introduced in China in May 2019 the RK became among the top
three countries in the World for cryptocurrency mining. Apparently
the RK-based mining still has an important share in global mining.
Its importance became obvious during the internet shutdown in the
regions of RK during riots of the early January of 2022 which caused
fall of Bitcoin price for about 10%."

However, we assume that introduction of the aforementioned tax
regime (together with some other reasons, among which the
electricity shortage presumably caused by an increased number of
digital miners can be mentioned)?® would cause a number, if not the
most, of miners to think leaving the RK even considering
introduction of the tax incentives for the case of use of so called own-
produced electricity for digital mining, regardless of whether it is
“green” or not.

6. Litigation in relation to Cryptocurrencies

We are not aware about any completed or still ongoing judicial or
arbitration proceedings involving cryptocurrencies in the RK.
Search in publicly available sources did not show any result.

No specific actions or class actions exist for disputes in relation to
cryptocurrencies use or services. No special or exclusive heads of
jurisdiction available for cryptocurrencies litigation.

19 0. Carly and agencies, Kazakhstan internet shutdown deals blow to global
bitcoin mining operation, [06.01.2022],
https://www.theguardian.com/world/2022/jan/06/kazakhstan-bitcoin-internet-
shutdown .

G. McGregor, Kazakhstan welcomed the Bitcoin miners that China banned.
Now an energy crisis is forcing some miners to relocate—again,
[24.11.2021], https://fortune.com/2021/11/24/kazakhstan-bitcoin-crypto-
mining-energy-power-crisis-china-xive-shuts-down/ .
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Since circulation of cryptocurrencies is prohibited in Kazakhstan, no
disputes and litigations within regulated civil procedures can take
place with respect to cryptocurrencies under existing legal regime.
As the only exception a claim for recognition or protection of the
ownership right to cryptocurrencies emerged in result of their mining
can be possible under existing legal regime.

But breach of the prohibition should lead to criminal or at least
administrative prosecutions. However, this prohibition does not
constitute a legally defined crime or administrative violation and
there no specific liability for breach of the prohibition has been
provided for by the RK legislation at this point.

Nevertheless, we are aware of two criminal proceeding involving
cryptocurrencies which took place in 2017 and 2022. First one was
initiated by the State against a RK-resident individual who scammed
other RK-resident individuals by imitating selling of Bitcoins to
them for a low price. The scammer reimbursed losses (approx. USD
15,000) of his victims and was sentenced to three years of
probation.?! The second one has a similar context but the amount of
reimbursed losses comprised approx. USD 280,000.2 Given that not
all of the judicial and arbitration cases are publicly available in
Kazakhstan we cannot confirm that the mentioned cases are the only
ones taken place in the RK by these days.

As a general rule, as established in the RK Code of Civil Procedures,
decisions of foreign courts and arbitral rewards can be enforceable
by the RK courts if recognition and enforcement of such decisions
and arbitral rewards is provided by law and (or) international treaty
ratified by the RK and or on the basis of reciprocity (Article 501).
Kazakhstan is a party to the 1958 New York Arbitration Convention
and also it is a party to numerous bilateral and multilateral
international treaties concerning recognition and enforcement of
foreign courts decisions.

2L Sentence of the District Court Ne 2 of the Yessiliskii District of Astana dated
15.01.2018 No. 7135-17-00-1/616, The “Paragraph” Information System:
https://online.zakon.kz/Document/?doc_id=35213965 .

Press release regarding sentence of the District Court Ne 2 of the Yessiliskii
District of Astana, [28.10.2022], https://astana.sud.kz/rus/news/sudom-
rassmotreno-delo-o-kriptomoshennichestve

22
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However, the RK courts may reject recognition and enforcement of
such decision and arbitral rewards if it results in breach of public
order of the RK. Since circulation of cryptocurrencies is prohibited
in the RK such recognition and/or enforcement by the RK courts
shall likely be impossible.

7. Miscellaneous

A legal theory of cryptocurrency is merely developed in the RK.
There very few publications can be noticed to be valuable for
development of theoretical basis of legal regime for cryptocurrencies
and, in general, digital assets. In his article concerning newly
introduced concept of digital assets M. Suleimenov opined that
digital assets (without any references to their acknowledged types)
represent a form of existence of property rights.??

In their publication F. Karagussov and A. Bondarev proposed
explanation of the term “cryptocurrency”, compared it with concepts
of money and electronic money, stressed out specific features of
cryptocurrencies which are different from those of fiat money,
collated money circulation and cryptocurrencies market, described
situation related to use and regulation of cryptocurrencies in
Kazakhstan as of beginning of 2020, and concluded that the
cryptocurrencies’ circulation cannot be under, at least, full control of
the State.?*

Lack of well-developed theoretical considerations of legal nature of
cryptocurrencies and neglectfulness of regulators and legislator to

2 Cynetimenos M.K. LiuppoBr3anus ¥ cOBEPIIEHCTBOBAHNE TPAXKIAHCKOTO
3akoHoaatenbeTBa (M. Suleimenov, Digitalization and improvement of the
civil legislation), [26.02.2020],
https://online.zakon.kz/Document/?doc_id=39931835 .

Kaparycos @., bornapes A. LJennsie Oymazu u OeHveu Kaxk 06bexkmol
2PadCOaHCKUX npaeg. DNeKmpoHHble OeHb2U U NAAMENUCHbIE CUCMEMDI.
Yuebnoe nocooue. (F. Karagussov and A. Bondarev, Securities and Money
as Objects of Civil Rights. E-money and Payment Systems: Tutorials),
Almaty: Caspian Social University, 2020, pp. 112-118, (electronic version at:
https://katpartners.kz/Edu_files/Sec_money.pdf).
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the existing scientific elaborations led to creation of unclear and
ineffective legal framework for cryptocurrencies in the RK.

Nevertheless, the following three fields can be identified as
directions of current and further development of crypto industry in
Kazakhstan: (i) improvement of the existing legal framework for
digital assets in RK, (ii) understanding of significance and impact on
the RK jurisdiction of the existing legal environment for circulation
of cryptocurrencies and other digital assets within the AIFC and (iii)
elaboration of relevant pilot project and introduction of digital Tenge
as national currency.

7.1. Legal Framework of Crypto Industry in Kazakhstan:
background and current state of affairs

For a long time since crypto industry appeared and substantially
evolved in the RK the State did not try to legally allow or forbid
individuals and companies to participate in this industry. First signs
of the State’s concern in cryptocurrencies appeared in 2018 and
coincided with the all-time high of Bitcoin in December of 2017 and
forcing of the respective news in media.

Particularly, in February 2018 the NB RK, in absence of respective
legal framework, started with recommendations to abstain from any
transactions with cryptocurrencies which were addressed only to
financial institutions functioning in the RK. Despite of a
recommendatory nature of this position of the NB RK we are not
aware of any precedent where any financial institution ignored that.

That position of the NB RK was based on the acknowledgement of
Tenge as the only legal tender in the RK.?> However, one should note
that under the RK Law on Currency Regulations foreign currencies
can also serve as legal tender in Kazakhstan under specific and very

25 HauwonanbHbli Bank — EMHCTBEHHBIM 3aKOHHBIM TLIATEXHBIM CPEICTBOM
Ha Tepputopun Pecniyoimku Kasaxcra siBisiercs TeHre. MHpopManonHoe
coodmenwue (The National Bank: The only legal tender on the territory of the
Republic of Kazakhstan is Tenge. The Information Statement), [14.02.2018],
https://nationalbank.kz/ru/news/informacionnye-
soobshcheniya/rubrics/3947page=28 .
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limited circumstances. For example, settlements between resident
and non-residents of the RK can be made in foreign currency.

Here we should mention that this exception allows use of foreign
currency but not any of a legal tender recognized in foreign
jurisdictions. That means that Bitcoin (accountable only on digital
wallets) which is recognised by El Salvador as its legal tender cannot
be available for settlements in Kazakhstan because it is not a foreign
currency according to the established legal definition of this term
under the RK law (i.e., Bitcoin is not “coins and banknotes as well
as money in monetary units of foreign countries [deposited] on bank
accounts”).

In October 2018 the NB RK amended its previous Rules on risk
management system and internal control in banks,?® and later
replaced them with the new Rules,?” both of which set forth the
prohibition to banks and their employees to engage in any
transactions with cryptocurrencies.

In 2018 the NB RK also prohibited payments by any digital (virtual)
units and derivatives with underlying digital (virtual) units / asset for
shares. The same prohibition was established with respect to
indexation of a nominal value and interest rates of bonds in digital

26 The Rules of Forming of Risk Management System and Internal Control of
Second-tier Banks approved by the Resolution of the Management Board of
the National Bank of the Republic of Kazakhstan dated 26.02.2014 No. 29
(ceased to be in force), Paragraph 8,

https://adilet.zan.kz/rus/docs/V 1400009322 .

The Rules on Creation of the Risk Management System and Internal Control
in Second-tier Banks and Branches of Non-resident Banks approved by the
Resolution of the Management Board of the National Bank of the Republic of
Kazakhstan dated 29.11.2019 No. 188 (as amended on 30.12.2021),
Paragraphs 33 (12), 33 (10) and 98 (4),
https://adilet.zan.kz/rus/archive/docs/V1900019632/30.12.2021.
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assets,”® as well as circulation of financial instruments which price
depends on cryptocurrency’s price.?’

Also, since 2018 securities brokers and dealers as well as managers
of investment portfolios have been prohibited to enter into
transactions with derivatives where a price depends on the values
created and recorder in decentralized systems.°

Consequently, in absence of any clear conceptual approaches for a
legal framework of cryptocurrency the NB RK took a position of
prevention of crypto industry’s invasion to the financial market of
the RK.

This approach allowed the RK to postpone a development of a legal
framework for cryptocurrencies and to mitigate the risk of massive
involving of the unqualified private investors into the high volatility
assets.

Two years after, in 2020 the RK introduced first set of national
regulation of cryptocurrencies which consists of relevant

28 The Rules of the State Registration of Non-State Bonds Issuance ... approved

by the Resolution of the Management Board the National Bank of the
Republic of Kazakhstan dated 29.10.2018 No. 248, Paragraph 17,
https://adilet.zan.kz/rus/docs/V1800017884 .

Requirements Concerning Issuers and their Securities Eligible for (Admitted
to) Circulation at the Stock-Exchange ... approved by the Resolution of the
Management Board of the National Bank of the Republic of Kazakhstan
dated 27.03.2017 No. 248 (as amended), Paragraph 3,
https://adilet.zan.kz/rus/docs/V1700015175 .

The Rules to Conduct Activity on Management of Investment Portfolio
approved by the Resolution of the Management Board of the National Bank
of the Republic of Kazakhstan dated 03.02.2014 No. 10, Paragraph 33-1,
https://adilet.zan.kz/rus/docs/V 1400009248 (as applicable to portfolio
managers); and The Rules of Broker and (or) Dealer Activity on Securities
Market and on Procedures for Banking Operations Performed by Broker and
(or) Dealer approved by the Resolution of the Management Board of the
National Bank of the Republic of Kazakhstan dated 03.02.2014 No. 9 (as
amended), Paragraph 53-1, https://adilet.zan.kz/rus/docs/V1400009249 (as
applicable to brokers / dealers).
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amendments to the Civil Code and the Law on Informatisation as
well as creation of some supportive regulations.?!

As mentioned above, the broader term “digital assets” is used as the
main concept of the new legal framework instead of use of the notion
“cryptocurrencies’.

In the Civil Code the term “digital assets” is recognized as a separate
type of material good and other property which can be owned by
different categories of persons of law (individuals, legal entities and
the State). In addition, the Civil Code generally recognised
transferability of digital assets, but specified that specifics of
circulation of digital assets shall be regulated by the RK legislation
and acts of the AIFC. As one of such specific regulations in RK laws,
the prohibition of circulation (i.e., transferability) of unsecured
digital assets (i.e., cryptocurrency) has been set out in the Law on
Informatisation.

Generally, all the legal terms and basic provisions regarding digital
assets are set forth in the Law on Informatisation. Particularly, the
new terminology includes the following legal terms and their
definitions:

“digital asset” means property created in digital form with
appliance of cryptography methods and computing, not being a
financial instrument, and a digital form of property rights
certification (Article 1 (55-1));

“digital token” means a type of digital asset serving as a digital
method of record, exchange and certification of property rights
(Article 1 (56-1));

31" The Rules of Informing regarding Activity on Digital Mining approved by
the Order of the Minister of Digital Development, Innovations and Aerospace
Industry of the Republic of Kazakhstan dated 13.10.2020 No. 384/HK,
https://adilet.zan.kz/rus/docs/V2000021445 ; and The Rules of Issuance and
Circulation of Secured Digital Assets approved by the Order of Minister of
Digital Development, Innovations and Aerospace Industry of the Republic of
Kazakhstan dated 29.10.2020 No. 407/HK,
https://adilet.zan.kz/rus/docs/V2000021546 .
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“blockchain” means an information and communication
technology ensuring permanence of information in the distributed
platform of data on the base of interdependent data blocks chain,
established algorithms of integrality validation and cryptography
methods (Article 1 (38-2));

“distributed platform of data” means a technological platform,
which components are interconnected with the established
algorithms, placed on the various nodes of network, may have one
or more possessors and may have varying level of identical data
(Article 1 (39-1));

“digital mining” means a process of conveying of calculating
operations with the usage of computer, power supplies according to
established algorithms of encryption and data processing ensuring
validation of data blocks integrality in the informatisation objects by
methods of blockchain (Article 1 (55-3));

The definitions of “blockchain”, “distributed platform of data” and
“digital mining” are purely technical and they do not include any
legal content and, in general, we see no practical sense in defining
technological terms by legislative acts. However, the definition of
“digital assets” has certain legal significance and deserves a legal
consideration.

It appears that the RK legislator tried to establish a broader definition
of “digital asset” to cover all the diversity of instruments presented
in the crypto market. Such approach seems reasonable because, as of
today, existing cryptocurrencies co-exist with other digital assets
like non-fungible tokens and tokenized assets (securities, metals,
goods and raw materials). Besides, the definition can include
potential new instruments emerging from time to time on the rapidly
evolving crypto market.

At the same time, the Law on Informatisation classifies digital assets
in two major groups: (i) secured and (ii) unsecured (Article 33-1 (2)).
As said above secured digital assets are not related to the
cryptocurrencies and specifics of the legal framework is not
analyzed herein.
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However, we should mention that under the acting law, regardless of
their type, digital assets shall not ensure rights on the financial
instruments and they shall not provide their owners / possessors with
rights in relation to a legal entity (obviously, the law means
shareholder or participants rights in a company). We understand that
such restriction was introduced as the RK’s response to at least the
following two issues.

The first one relates to the well-known “US Securities and Exchange
Commission vs. Ripple” case where Ripple is alleged in unregistered
securities offering and the court has to decide whether the XRP
cryptocurrency is a security or not. In that context, under the RK law
Ripple’s XRP could be qualified as is unsecured digital asset.

The second problem which the RK legislator obviously intended to
resolve was the exclusion of the situation where tokenized securities
could be treated as traditional investment securities such as shares,
corporate bonds and, probably, treasury notes.

In April 2022 the NB RK cancelled the abovementioned prohibition
regarding banks’ operations with cryptocurrencies which previously
existed in the Rules of risk-management and internal control in
banks. Instead the NB RK introduced the provision which requires
banks to reject operations with high-risk of AML/CFT. In addition,
those Rules were amended with strict and precise AML/CFT
provisions concerning banks’ interaction with the AIFC
participating companies in case when such companies provide
services on management of a digital assets’ platform, as well as
concerning banks’ clients operations involving the clients’
interaction with the AIFC participating companies.*?

Analyzing such development of the legal framework for digital
assets in Kazakhstan we understand that the NB RK demonstrates a
cautious approach by allowing only banks to process corresponding

32 The Rules on Creation of the Risk Management System and Internal Control
in Second-tier Banks and Branches of Non-resident Banks approved by the
Resolution of the Management Board of the National Bank of the Republic of
Kazakhstan dated 29.11.2019 No. 188, (as amended), Paragraphs 33 (12), 33
(10) and 98 (4), https://adilet.zan.kz/rus/docs/V1900019632 .
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transactions, keeping previous prohibitions for the indexation of
nominal value and interest rate of bonds in digital assets, as well as
the circulation of financial instruments which price depends on
cryptocurrency price as well as for brokers, dealers and managers of
investment portfolios.

Finally, in 2022 a draft of the Law on Digital Assets was developed.
The purpose of such Law is to codify most of the regulations
concerning digital assets, determine characteristics of secured digital
assets, introduce licensing regime for mining data-centers’ activity,
as well as to restrict circulation of unsecured digital assets (including
their issuance and mining, cryptoexchanges’ activity) to allow it only
within the jurisdiction of the AIFC (which is not the jurisdiction of
the RK). This draft is currently under consideration in the RK
Parliament.

7.2. The Astana International Financial Center (AIFC)

As mentioned above, the AIFC cannot be considered as existing
under jurisdiction of the RK (although, it was created based on the
Constitutional law of the RK, it is located in the RK and the part of
the RK territory was given to its location). However, despite of the
legislative prohibition for cryptocurrencies’ circulation in the RK the
AIFC regulations allow functioning of cryptocurrencies exchanges
within its regulatory framework and its activity can considerably
affect business practice in the RK jurisdiction.

However, since 15 November 2020 participants of the AIFC (i.e.,
companies registered under the AIFC regulations) which perform
specified types of activities determined by the Astana Financial
Service Authority have been recognized as subjects of financial
monitoring by the RK law.

The financial monitoring under the RK law was established with
respect to operations of the AIFC participants involving use of
digital assets trading facility. Such facility functions regularly and
brings together multiple parties (whether as principal or agent) with
a view to the entering into of contracts: to buy, sell or exchange
digital assets for a fiat currency; and/or to exchange one digital asset
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for another digital asset, in its facility, in accordance with its non-
discretionary rules.

The AIFC regulations also chose the term “digital assets” instead of
cryptocurrency. The AIFC Glossary defines “digital assets” as a
“digital representation of value that can be digitally traded and
functions as a medium of exchange; or a unit of account; or a store
of value; can be exchanged back-and-forth for fiat currency, but is
neither issued nor guaranteed by the government of any jurisdiction,
and fulfils the above functions only by agreement within the
community of users of the digital asset and accordingly is to be

distinguished from fiat currency and e-money”.3?

Obviously, the AIFC Glossary: (i) does not classify digital assets
into secured and unsecured types like the RK law does and (ii) it
considers digital assets as cryptocurrency.

Since 26 October 2021 the AIFC has set forth certain limits on
purchasing digital assets by the retail investors. Particularly, AIFC
Rules provides that an “authorised digital asset trading facility must
maintain effective systems and controls to ensure that a retail client
using its service does not invest, in respect of all digital assets in
aggregate calculated over a period of one month, an amount which
exceeds the greater of: USD 1,000; or the lesser of 10 percent of the
annual income; or 5 percent of the net worth of such retail client
(excluding the value of the primary residence), up to a maximum
aggregate amount of USD 100,000 .34

According to mass media the AIFC’s participants (who obviously
freely deal with the digital assets within the AIFC) “will soon start
working with local banks allowing their clients the opportunity to
officially and openly work with cryptocurrency”.?> And in

33 The AIFC Glossary, the AIFC Act No. FR0017 of 29.04.2018 (as amended),
p- 30, https://aifc.kz/files/legals/40/file/glo v13 {0017 _01.07.2022.pdf.

3% AIFC Authorised Market Institution (AMI), the AIFC Rules No. FR0002 of

2017, p. 45, https://aifc.kz/files/legals/57/file/ami_v6 {r0002 23.11.2020-

final.pdf and https://afsa.orderly.kz/articles/6.7.-clients-of-an-authorised-

digital-asset-trading-facility-and-investment-limits .

A. Arystanbek, Bank Accounts for Cryptocurrency Will Be Available in

Kazakhstan As Country Expands Its Crypto Mining to Global Market,
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September 2022 one of the RK’s major bank has completed its first
purchase of crypto for fiat®® involving the AIFC based
cryptocurrency exchange. The purchase was performed within the
framework of cryptoexchange-client-bank.3’

Implementation of the mentioned purchase operation certainly
violates the RK law which currently prohibits circulation of
cryptocurrencies in Kazakhstan. The circulation of cryptocurrency is
not prohibited within AIFC and such of their intention means an
unreasonable attempt to extend the exterritorial influence on the RK
individuals and companies who are prohibited from dealing with
cryptocurrencies.

We understand that the RK regulators try to restrict the circulation
of cryptocurrencies among the RK’s residents only to the investing
purposes. But the access to the cryptocurrencies stored on the digital
wallets of the AIFC-based crypto exchanges granted to the an RK’s
resident banks will create a high risk of transition of payment
operations from national currency (Kazakhstan Tenge) to the
cryptocurrencies.

We would like to stress out that even if such operations would be
performed within the AIFC’s framework, the result of them (for
example, transfer of good, works and services) will take place on the
territory of the RK. Thus, the established prohibition of
cryptocurrrencies’ circulation in the RK territory (which is restated
in the draft of the Law on Digital assets) obviously shall be
ineffective. We can already observe announcement of a payment
instrument (bank crypto card) to be issued by the end of 2022 which

[27.07.2021], https://astanatimes.com/2021/07/bank-accounts-for-
cryptocurrency-will-be-available-in-kazakhstan-as-country-expands-its-
crypto-mining-to-global-market/ .

H. Partz, Kazakhstan ready to legalize crypto as Russians flock to the
country, [29.09.2022], https://cointelegraph.com/news/kazakhstan-ready-to-
legalize-crypto-as-russians-flock-to-the-country.

Press release of the Eurasian Bank: Kazakhstan citizens to legally buy and
sell cryptocurrency, [28.09.2022], https://eubank.kz/kazakhstantsy-smogut-
legal-no-pokupat-i-prodavat-kriptovalyutu-28-09-2022/
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will cause indirect circulation of cryptocurrencies in the RK’s
territory.8

7.3. The RK Central Bank’s Digital Currency Pilot Project

In December 2021 the National Bank of the RK published the Report
on its pilot project concerning development of digital Tenge (the
“DT”) as a central bank’s digital currency (the “CBDC”).>

The main objectives of the pilot project for 2021 included the test of
the feasibility of the DT concept through the experimental
confirmation of the technological realization based on distributed
ledger technology as well as the definition of the core CBDC model
parameters for the RK together with all stakeholders.

Among the achieved advantages of the implemented technological
solutions the following was mentioned in the Report:

(1) “tokenization of ownership”: the DT is stored by the user in
the form of tokens in a digital wallet on the mobile device (or another
gadget) which enables full control over money;

(i) “offline payments”: DT users can make purchases when both
the customer and the merchant do not have Internet access;

(ii1) “customizable anonymity”: transaction details can be hidden
from all settlement participants (including at the user's choice) while
ensuring a possibility to carry out necessary checks;

(iv) “special purpose tokens”: the programmability of the DT
allows to put restrictions on spending in token structure and simplify
tracking of its use on special purposes;

(v) “simplicity of integration”: DT infrastructure provides an
opportunity for easy connection and implementation of their
scenarios for traditional (second-tier banks) and new (fintech)
financial market players.

3% Ibid; as well as the current announcement on the web-site of the International

Bitcoin Exchange, https://intebix.kz/ru

3 The National Bank of the Republic of Kazakhstan: Digital Tenge (pilot
project), [15.12.2021], https://nationalbank.kz/en/page/cifrovoy-tenge-
pilotnyy-proekt .
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The Report sets out milestones for the future research for the DT
implementation one of which, elaboration of regulatory aspects of
the DT introduction, will make it possible to develop a list of specific
recommendations for exclusion of legal unambiguity and create a
balanced environment for the functioning of the DT. Necessary
changes will be identified to consolidate vocabulary, define roles,
rights and obligations of participants in DT circulation, establish
regulatory mechanisms to control potential risks, cover all relevant
AML/CFT aspects, etc.

We share the position that money as a legal tender and national
currency cannot be issued by any person except for the State. The
CBDC represents a form of fiat money backed by the State and, as
in Kazakhstan, secured, at least, by all assets of the NB RK.

Conclusions

The existing legal framework in the RK does not allow circulation
of cryptocurrencies but leaves some room for their circulation in
exceptional situations. Such exceptions have to be provided for in
the law, but at this point no such exceptions exist. It seems that with
the success of introduction of the digital national currency by the NB
RK (i.e. DT) those rooms for circulation of privately issued
cryptocurrencies shall disappear entirely.

As we knew from the Press Release, it is envisaged to introduce a
digital mining licensing regime aimed at "involving the mining
product in the economy of Kazakhstan".** We also understand that a
general prohibition on the circulation of cryptocurrency in the
Republic of Kazakhstan has been maintained.

However, we think that cryptocurrency represents “a mining
product” and, in this regard, it is very unclear how, with such a
prohibition, it will be possible to “involve cryptocurrency in the

40 Mawmbipxanosa M. TlapiaMeHT MPHUHSI MOMPABKY 110 PETYJIMPOBAHUIO
Mmaiinunra B Kazaxcrane (M. Mamyrkhanova. The Parliament adopted
amendments on regulating mining in Kazakhstan), [29.12.2022],
https://www.zakon.kz/6380161-parlament-prinyal-popravki-po-
regulirovaniyu-mayninga-v-kazakhstane.html .
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economy of Kazakhstan”, even if a digital mining licensing regime
and the obligation for all miners to “work through accredited Kazakh
mining pools” shall be introduced in the law of Kazakhstan.

While the legislative possibility for circulation of cryptocurrencies
exists the set of NB RK’s rules adopted in 2018 where the circulation
and denomination of securities in cryptocurrencies is prohibited
should be brought in line with the legal framework established by
the Law on Informatisation. It should, among other, include
unification of legal terminology related to digital assets.

Controversies of the existing legal framework can be used as a basis
for the disputes and litigations where digital miners owning
cryptocurrencies can claim an unconstitutionality of existing
restrictions of their ownership rights. This risk will exist until clear
prohibition of mining and existence of ownership right to
cryptocurrency will be established by the law.

In general, we suggest that mining on the territory of Kazakhstan
shall be also prohibited by law. Such prohibition seems necessary to
avoid aforementioned risk of litigations where miners could try to
claim their rights to mining and use of cryptocurrencies they own or
would own. Besides, it is advisable because mining can be seriously
harmful for the national economy and wellbeing of our people.

Due to a very significant deviation of generation of electricity from
its consumption, when the frequency in the energy system of Central
Asia sharply decreased, an overload occurred in it. As a result, the
power systems of Uzbekistan and Kyrgyzstan completely shut down.
The correct operation of emergency automatics prevented the full
power outage of consumers in the southern zone of Kazakhstan.
However, a massive power outage occurred in Almaty and several
regions of Kazakhstan.*!

Although this is not stated in official sources of information, some
experts believe that such a power outage occurred when automatics

41" Dueprocucrema Kasaxcrana soccranosnena (The energy system of
Kazakhstan has been restored) [25.01.2022], https://www.zakon.kz/6005260-
energosistema-kazakhstana-vosstanovlen-pravitelstvo.html .

27



were triggered due to a failure of backup power stations to be
connected, since “miners use power stations that were in reserve, and
as a result, the reserve disappeared. Any loss of any generating asset
leads to a power outage”.*> Also unofficial is the information from
the Telegram channel, according to which all 69 companies that are
officially registered as “miners” in the RK have been disconnected
from electricity since Monday, 24 January 2022, the reason for
which is called “a tense situation with maintaining the balance of

electricity and power”.*?

In this regard, it seems completely unreasonable to make national
backup power stations available to miners to make them able to use
those reserves for their narrow material interests, thereby creating
risks for the well-being of citizens and the continuity of other (and
much more significant) economic activities in the country, as well as
ignoring world-wide efforts to ensure a cleaner and more favorable
ecology and the environment in general. In particular, one should
understand the importance of a responsible conduct of authorized
bodies and organizations, not only when establishing a legal regime
and legislative prohibitions concerning cryptocurrencies, but also
when allocating national resources for the implementation of one or
another business activity of private entities in general.

As follows from the Press Release, such incidents will be prevented
by measures envisaged in the new law passed by the RK Parliament
on 29 December 2022 to protect the national energy system from
unregulated mining.** Such measures shall include: (i) limiting
availability of sources of electricity which can be used for mining
(allowing the use of renewable energy, own generation and imported

42 BJI3KayT Ha rore Kasaxcrana: OKCHECPT BbICKA3AJICA 00 OTKJIIOYECHHUH

anektpudectsa (Blackout in the South of Kazakhstan: the expert spoke about
the power outage) [25.01.2022],
https:/tengrinews.kz/kazakhstan news/blekaut-yuge-kazahstana-ekspert-
vyiskazalsya-otklyuchenii-460118/ .
43 A Telegram-channel “Bessimptomno” [25.01.2022],
https://t.me/bessimptomno .
MawmpipxanoBa M. [lapiaMeHT NPUHSLT TONPABKH MO PETYJIMPOBAHHIO
MatiauaTa B Kasaxcrane (M. Mamyrkhanova. The Parliament adopted
amendments on regulating mining in Kazakhstan), [29.12.2022],
https://www.zakon.kz/6380161-parlament-prinyal-popravki-po-
regulirovaniyu-mayninga-v-kazakhstane.html .
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electricity only), and (i) placing significant restrictions on
consumption of electricity directly from the general energy system
(where such consumption can be available for miners only with a
surplus of electricity and through its purchase exclusively at a
specialized exchange of the Kazakhstan’s operator of the electricity
and capacity).

Besides, the clear state policy should be formulated and
implemented either to insist the AIFC’s regulations also clearly
prohibit mining and circulation of cryptocurrencies within its
jurisdiction or, at least, prevent involvement of the RK citizens and
companies in cryptocurrency operations sourced in the AIFC.

It should also be understood that regulation of digital assets in the
AIFC and consequences for the retail clients and national economy
heavily depend on bona fides of the officers responsible for the
AML/CFT. Therefore, both a legislative policy of the RK and
regulatory policy of the AIFC should include effective measures to
ensure appropriate implementation of functionalities by respective
officers of those two jurisdictions. Moreover, regulators should
provide for an effective mechanism protecting the RK's economy
from the indirect circulation of the cryptocurrency which is
potentially caused by the cooperation of RK banks and AIFC based
crypto exchanges.

Tragic events which took place in the RK (especially in Almaty) in
the beginning of January of 2022 showed that the payment
infrastructure based on internet connectivity can be useless during
the public emergency. Therefore, it is highly positive sign that the
RK’s DT project considers the possibility of offline circulation of
Digital Tenge.

Perspectives

In a mid-term perspective we see no grounds for existence and
circulation of any cryptocurrency unless it is issued by the State and
its circulation as a legal tender is fully controlled by the State. Once
the State introduces a national digital currency (the DT as the RK’s
CBDC) and/or allows regulated circulation of foreign CDBCs we
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see no reason for circulation of privately created and promoted
cryptocurrencies.

We understand that steps to introduce the CBDC all over the world
is just an initial stage for the greater changes. The future of
circulation of civil rights objects is in a transition from traditional
contracts to self-executable smart-contracts fully recognized by
many different States and powered by the State recognized
blockchains (though, in theory, CBDC may not be necessarily based
on blockchain).

In these circumstances, introduction of the DT in the RK shall be
considered as a positive development for the automation and
digitalization of the circulation of different types of various assets
(the most of objects of civil rights) in the RK. As soon as the NB RK
decides on introduction of the DT as a third form of national
currency (in addition to cash and bank account balances), property
rights and some of non-property rights which are currently certified
in various centralized state ledgers may be tokenized to allow more
effective and secured transfers and circulation.

This is where the legal practice will evolve and probably will require
local lawyers to learn coding of smart-contacts which will become a
day-to-day necessity either smart-contracts will be a standalone form
of agreement or an instrument for implementation of traditional
written agreement.

5 January 2023

The note on recent legislative amendments
(effective as of April 2023)

Legal definition of the term “digital assets”, as well as classification
of digital assets which divided them into two categories described in
this article, existed in Kazakhstani legislation until 1 April 2023.

Due to the legislative amendments introduced by the amendment
Law dated 6 February 2023 # 194-VI (being effective since 1 April
2023), digital mining has been regulated in more details, but existed
ban for circulation of cryptocurrencies has been replaced by
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introduction of a “control in the sphere of digital assets” (see: The
Entrepreneurial Code of the Republic of Kazakhstan dated 29
October 2015 #375-V (Sub-paragraph 117) of Article 138). What
this term “sphere of digital assets” could mean, and whether the term
“digital assets” still clearly relates to cryptocurrencies, now it is not
possible to explain based on effective provisions of Kazakhstani
legislation.

Thus, starting from April 2023 there no prohibition exists in Kazakh
law for any transfer of cryptocurrencies from one person to another.
With the amendments to the law introduces by aforementioned
amendment Law of 6 February 2023 no more clarity can be said
achieved in what constitutes a legal regime for cryptocurrencies in
Kazakhstan. And, still, Kazakh law and state system cannot
effectively control transfers in blockchain which is not subject to
Kazakh law (and therefore, the legislative prohibition is ineffective
and, to certain extent, senseless).

However, it is not possible to predict what would be a position of
Kazakh courts in practice on enforcement of those agreements
between or with participation of Kazakhstani residents which were
made before April 2023 to arrange any transfer of cryptocurrency:
such transfers were clearly prohibited by the law since 7 July 2020,
but no such restriction has existed after 1 April 2023. Nevertheless,
in such case the following two aspects shall matter: (i) among
conditions of validity of a contract its and its content’s compliance
with mandatory provisions of law effective at the moment the
contract is entered into has been established by Articles 157(2) and
383 of the Civil Code, and (ii) different regulation concerning
circulation of cryptocurrency existed before July 2020 and between
July 2020 and April 2023.

15 January 2024
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